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1STYLESOFPRAGMATISM,SOCIALSCIENCE
ANDTHELAW
(VERYMUCHAWORKINPROGRESS)
RobertP.Burns
IhavelongheldasanidealthewordsofoneofforemostAmericaninterpretersof
JohnDewey’sphilosophy:“Anadequate,comprehensivepoliticaland socialtheorymust
beatonceempirical,interpretive,andcritical.” 1Howthesestylesofsocialinquiry,
whosepractitionersoftenseematwar,mightcoherehasneverbeencompletelyclear.
Thisessayisanattempttoworkoutinaverylimitedcontext someoftheissues
surroundingtheserelationships.Inparticular,Iwanttoexploretherelationshipbetween
theinterpretivestyle,whichItaketobecentral,andtheothertwo. 2Thefocusofthese
remarksismyrecentattempttogiveareasonablyad equateaccountofanimportant
institution,theAmericantrial.Isay“institution”outofdeferencetoordinaryacademic
usage,thoughfromthestartIthoughtthatthetrialwouldbestbeunderstoodnot
primarilyasaninstitutionbutasasetoflingui sticanddramaticpractices.Iwantedto
beginthateffortnotwithanabstractaccountoftherulesofthetrial,aswouldthe
doctrinaltradition,orwithlargelystatisticaldataonthetrial,asmightmainlinepolitical
science,ortheresultsofexpe rimentsconcerning“jurybehavior,”ashavetheenormous
numberofsocialscientificaccounts,orwithanormative -conceptualaccountoftheplace
1
RichardJ.Bernstein, TheRestructuringofSocialandPoliticalTheory (Philadelphia:Universityof
PennsylvaniaPress,1976) ,xiv.
2
IwilltaketheearlyRawlsasmyprimaryexampleofacriticaltheorist,thatis,aphilosopherwhoatleast
aspirestoinvokeaprinciplethatisnotinanobviouswayderivedfromorimmanentinthesocialpractices
hestudies,forthepurpose ofcriticizingthoseinstitutions.HabermasistheexamplethatBernsteinusually
invokes.Despitetheirenormousdifferences,RawlsandHabermasaresimilarinrelyingonaprinciplethat
insomewaystranscendsthepracticesofagivensociety.
2ofthetrialwithinacceptednotionsoftheruleoflaw,aswouldthemainlinesofAnglo -
Americanjurispruden ce.Thoughmybackgroundisinphilosophy,Iwasespeciallywary
ofthelatter,heedingonescholar’saccountofHannahArendt’swork:
[E]venwhenphilosophyseemedtoturntoanexaminationofpolitics,it
embracedaconceptualismwhichdisdainedanyser iousphenomenological
examinationofpoliticalexperienceitself.Thethemesofthispoliticalthought
weretheabstractconceptsofliberty,thestate,right,sovereignty,andso
forth….Itwasnotsurprisingthatpoliticalthoughtbecameanacademicexer cise,
sheddingnolightonthepoliticalrealitiesofactuallife;philosopherssetthe
directionforpoliticalthoughtandnotthinkerswritingoutoftheirinvolvement
inpolitics.Finally,theimpoverishedrealmwhichphilosophersunderstoodas
politicalledthemtoconcentratetheirattentionontheformalstructureofthe
stateandtheissueofruling.Theirquestionswereaskedfromtheperspectiveof
thegovernmentandnotfromthatofthecitizen. 3
Iwanted,instead,tobeginwiththe experience ofthetrial,withwhatmightbecalleda
radicalempiricism.Inparticular,Iwantedtobeginwithakindofepiphanythatoccursat
trial,onethatIhadexperiencedandwhichjurorsoftendescribe,ofteninasomewhat
startledstyle,asiftosay,“Id idn’trealizethatwehadthiskindofcapacity!”This
understandingofthepeopleandissuesbeingtriedhasakindofausterepower.Itis
experiencedaselevatingtheparticipants.Theunderstandinghasakindoflucidityof
whichitisveryhardto giveanaccountandseemstoinvolvealiterallyindescribable
graspofwhatweusuallycallfacts,norms,andpossibilitiesforaction.Itistruethatthe
doctrinaltraditioncallsjuries 4“findersoffact”andtherehavebeen,historically,
sometimes resoluteandmoreusuallyhalf -heartedattemptstoenforcethismodelofthe
jury’srole.Mostparticipantshavelongunderstoodthatthiswasverypoorwayto
describetheeventofatrialandthatmuchmorewasafootthantheconstructionofa
3
Jam esBernauer,“OnReadingandMisreadingHannahArendt,” PhilosophyandSocialCriticism 11
(1985):11.
4
Iwillrefertothedecision -makerattrialas“thejury”throughout.Usually,itdoesn’tmatterwhetherthe
decision-makerisajudgeorajury.
3value-freenarrativeofeventsbuiltupthepurelyempiricalgeneralizationsthatinhabitthe
jury’scommonsense,its“webofbelief.”Toanticipate,whatactuallyoccursisbetter
describedaswhatRichardDreyfuscallsaformof“practicalholism.”Thejurydoe snot
primarilyconstruct.Itprimarilyintegratesandinterprets.Itintegratesthe(1)narrativized
purposesoftheparticipantswith(2)the“brutallyelementarydata” 5revealedduringthe
evidentiarystagewith(3)aninterpretationofthemeaningof thoseeventswith(4)the
practicaloptionsithasfordecision.Itdoesnotproduceascreen -playofpastevents
availablefor“theoretical”contemplation.Itisapracticalenterprisewherethequestions,
“Whatdoesthismean?”and“Whatcanwedo?”ar ecodetermining.
Whatkindofknowledgeisthemostadequatekindofknowledgeofthepractices
atoccurattrial —thelinguisticpracticesofthewitnesses,lawyers,judge,andjurors.
Scientificknowledgeisimaginable —indeedoneofthemostprominent ofthestudentsof
thejuryhasspokenoftheneedfora“scientificimage”ofthejuror.Atitsmost
ambitious,suchaknowledgewouldcorrelate,perhapsonlystatistically,dependent
variableswithindependentvariablesunderscientificcoveringlaws. Increatinga
scientificimageofthemindofthejurorasaninformationprocessor,itwouldreplicateits
ownmethodasnormativeforwhatitstudies.Itwoulddoforthetrialwhataverystrong
programinthesociologyofsciencewouldaccomplish,c reateascienceofscience.Such
anenterprisewouldnot,however,giveanaccountofthevalidityofscience,justasa
scientificaccountofthetrialwouldnotgiveanaccountofthevalidityofthetrial.For
thatonewouldneeda“rationalreconstru ction,”anaccountofhowthepracticesof
scienceactuallyaccomplishtheirhumanpurposes.Toputitanotherway,itwould
5
Ha nnahArendt,“TruthandPolitics”in BetweenPastandFuture (NewYork:PenguinBooks,1977).
4provideanaccountofhowscienceachievesitsowninternalpurposes.Or,tousemore
traditionallanguage,itwouldexplainbyf ormal,notefficientcauses.
Iargued,bycontrast,thatthekindofknowledgethatwouldbemostadequateto
thetrialwouldresemblewhatArendtsaidaboutpoliticalunderstandinggenerally,thatit
woulddeploy“astyleof‘attentivenesstoreality’ thatismorethemarkofthepolitical
actorthanascholar,”because“politicalunderstandingrelatesmorecloselytopolitical
actionthantopoliticalscience.” 6Themostadequateknowledgewouldbeakintothe
kindofknowledgethatareflectivepract itionermighthave,“findingafooting”or
“findingonewayaround.” 7Inparticular,themostadequateknowledgeofthetrialwould
havetobefairto,indeedwouldhavetobeaninterpretationof,theexperienceofthe
trial’spowertoreveal.Thiscoul dnotbedonebycomparingtheunderstandingrevealed
bythetrialtoanotherunderstanding,andcertainlynotascientificunderstanding,that
wouldprovideindependentcriterionofvalidity.Thetraditionalmimetictheoryofdrama
providesananalogy:
Worksofartarenotreproductionsofarealitythatcanbeidentified
independentlyoftheworkofartandusedtojudgetheadequacyofits
representation;rather,thefeaturesoftheobjectsworksofartrepresent…are
illuminatedonlybymeansofthere presentationitself;certaineventsorfeatures
areexaggerated,theimportanceofothersminimizedandthelike.Hencethe
representationdoesnotprovideamirrortorealitythatexactlyreflectsit;rather
onGadamer’sview,artisticpresentationshows the“truth”of“reality,”ashe
putsit.“Reality”isdefinedaswhatisuntransformedandartastheraisingupof
thisrealityintoitstruth… 8
6
DavidLuban, LegalModernism (AnnArbor:UniversityofMichiganPress,1994):206.
7
HerbertDreyfus,“HolismandHermeneutics,” ReviewofMetaphysics 34(1980) :12.Thefirstphraseis
Heidegger’s,thesecondWittgenstein’s.
8
Warnke, Gadamer:Hermeneutics,TraditionandReason, 57.
5Theplay(andthetrial)providesknowledgeinsofarasit“showussomethingfamiliar,as
somethingweknew orshouldhaveknown….somethingwecouldnotseewithoutit;yet
havingseenit,werecognizeitasacrucialaspectofwhatwealwayssaw.” 9
HeideggerianPragmatismandHannahArendt’s“ThinkingWhatWeDo”
TheFormalistBackgroundtoHeideggerandDew ey.
Oneofthereasonsby BeingandTime burstupontheEuropeanintellectualscene
sopowerfullywasthatitprovidedsomepathforarapprochementwithpragmatism.Both
DeweyandHeideggerwerepowerfullyinfluencebyHegel.Consistentwiththat
influence,theywerebothsuspiciousofformalisms.InDewey’scase,theformalismin
questionwasassociatedwithformallogic,andhearguedstrenuouslyfora“material
logic.”Suchalogicwouldmoveforwardby“dippingdown”intotheconcretethrough
usuallyreformistaction,broadlyanalogizedtoscientificexperiment.Itwouldnot
proceedbypurelyanalyticrelationsamongpropositionswhosecontentwasirrelevant.
(ForHeidegger,formalismwasrepresentedbytheNeo -Kantianismthatdominated
Germanuniv ersitiesintothetwenties.)
Nonformalistphilosopherswithamateriallogictendtobeconservativesinone
sense.Hegelwassuspiciousofmoralideals“floatinginfromwhoknowswhere,”andso
subordinatedtheabstractmoralityofrules,whichheca lledMoralitat andassociatedwith
amajorthreadinKant’sphilosophy,totheconcretenormsofafunctioningsociety,
9 Id. at59.
6whichhecalled Sittlickheit.10ToKant’svigorouslynormativephilosophy,hereplied,
“TheOwlofMinervatakesflightonlyatdusk. Philosophyalwayscomestoolate.”
Philosophy’staskistogiveanaccountofthis Sittlichkeit11 nottolegislatetoexisting
societieshowtheyaretorulethemselves.ItisdebatedbyamongHegelscholarsthe
extenttowhichonecanfairlyspeakofan Hegelianphilosophical“ethics”andin
particularwhetherornotphilosophyhasanycriticaledge,anyabilitytotranscendthe
limitationsofthenormsembeddedinthecurrentpracticesandinstitutionsofthesociety.
Dewey’searlyHegelianismreappear sinhisaversiontoutopianthinking,hisinsistence
thatthewayforwardwasthroughresolvingproblematicsituationsbyactualizingand
organizingtheactualresourcesoftheexistingsociety.ThoughneitherHegelnorDewey
wouldbewhollypleasedwith thischaracterization,Hegelianismandpragmatismcanbe
understoodaswithintheromanticreactionagainstearly“Newtonian”idealsofsociety
andofsocialscience(bothofwhichremainaliveandwell).Hegelwasa“conservative”
incomparisontowhath econsideredthedestructiveabstractionsoftheFrench
Revolution.Deweycouldbea“progressive”becausehewouldanalogizesocialinquiry
toscientificmethodwherereformwasakindofexperimentintheinterestofresolving
problematicsituationsand achievingasatisfyingandcomprehensiveintegrationof
experience.Actionwasamomentintheachievementofknowledge. *Heidegger,of
course,wasneveraprogressive.
10
The locusclassicus isCreon’slamentattheendofthe Antigone,whereanunmediatedclashofabsolutes
haslead todeathandmisery.
11
JohnRawlsdevelopmentfrom ATheoryofJustice to PoliticalLiberalism canbeunderstoodasa
movementfromamoreKantiantoamoreHegelianunderstandingofthetaskofphilosophy.Ihaveheard
JurgenHabermas,forwhomitiscr ucial forthetheorist tomaintainaprincipledcriticalstance,decrythis
developmentasafallingawayfromthetaskofphilosophy.
*
FinalversionwillhaveafulleraccountofDewey’saccountoftherelationshipbetweencommonsense
andscienceando fsocialinquiryinhis1938, Logic:TheTheoryofInquiry.
7IndeedDewey’spragmatismservedto“recover”thenormativesideoftraditional ,
perhapsAristotelianphilosophy(ineitheritsThomisticorleftHegelianmodern
incarnations),inaverychangedsocialandintellectualworld.(Heideggerbeganasa
ThomistandDeweyasanHegelian.)ManyofDewey’seffortscanbeunderstoodhas
translatingleftHegelianinsightsintoapost -Darwinian“biological”setofmetaphorsand
tryingtoassimilatesocialknowledgetoamodelof“scientific”inquiry.Inthecontextof
socialstudies,thatmeantmakingsenseofanotionthattherewererationa lapproachesto
reform.Aristotle’sargumentthatamixedregimewasthebestpolity,andthatsome
thingswerebetter“bynature”andnotjustbycustomhadbecomeratherfrayedbythe
endofthemodernage. 12Duringthelongcenturiesoffeudalismanda bsolutism,the
formsofsocialandpoliticalorganizationwereoftenthoughttobelargely“beyondgood
andevil”(andalsobeyondreason)inthesensethatordinarymoralintuitionsdidnot
applyhere.FateortraditionorprovidenceorGod’swilldeterm inedtheshapeof
politicalandsocialinstitutions.BritishpoliticaleconomyafterAdamSmith,whowasa
morecomplexfigure,tendedtoconceiveofmanyofthemoreimportantsocial
institutionsasgovernedbyironlawsthatcouldnotbeknown“scientif ically”butcould
notbedisobeyed.Bentham’sefforts,whichbeganwithanbroadsideagainstBlackstone’s
naturallaw -traditionalistdefenseoftheCommonLawofEngland, 13wereattemptsto
findanormativeprinciplethatwouldapply bothtoindividualmora lityandalsotothe
shapeofpublicinstitutions.(DavidLubanhasarguedpersuasivelythatwhatdefines
12
TherewerethreadsofAristotle’s Politicsthatsuggestedthattherewerenodistinctivelypoliticalorsocial
normsthatcouldadjudicatephilosophicallyamongregimes,thatallpoliticalvalue swereinternalto
regimesamongwhichonlycivilwarcouldadjudicate.Arendtarguedvigorouslythatthecategoryof“the
natural”hadlostallnormativemeaninginmodernity.
13JeremyBentham, TheMysteriousScienceoftheLaw.
8“legalmodernism”ispreciselytheuncomfortablerecognitionthatweareresponsible
bothfordoingjusticeandfortheshapingoftheinstitutionst hroughwhichwedojustice.)
(ForDewey,asmorerecentlyforAlasdyreMacIntyre,onemodeofsocial
criticisminvolveddistinguishingbetween practices andtheinstitutionswithinwhichthey
wereencased.Apracticecouldbehealthy,yettheinstituti onthatsurroundeditcould
distortit.Formyinquiry,thissuggestedthatwhatwaswrongwiththetrialwasa
functionofthedistortionsimposedbytheinstitutional(“bureaucratic”and“market”)
systemswithinwhichthispracticeoccurred.Thusbureau craticruleslimiteddiscoveryin
criminalcasesinwaysthatledtofalseconvictionsand,asrulesofevidence,deniedto
juriesthemeansbywhichtoreachfairdecisions.Themarketsystemdeniedtopeopleof
modestmeansaccesstothelegalservices thatwouldallowthemtoparticipateeffectively
inthetrial.Thiswouldseemtorequiregaininganunderstandingofthepracticeina
somewhatidealizedmanner,somewhatabstractedfromthewaymanytrialsactually
functioned.)
Therealreadyexisteda naccountofthetrialasaninstitution,whatIcalled“the
receivedview”ofthetrial.Inthisview,atrialwasaninstitutionaldeviceforrealizing
theruleoflawwheretherewere,unfortunately,disputesoffact.TheAnglo -American
scholarswhowr oteinwhatissometimescalledtherationalisttraditioninevidencelaw
oftenthoughtevidencelawwasanorganon,analogoustoscientificmethod,bywhichthe
highestpossiblefactualaccuracycouldbeachievedattrialandnon -legalmoralor
political influencesscreenedout.Theconstructionofavalue -freepurelyfactual
9narrativewouldbefollowedbyaneffortoffaircategorization,inwhichtheaccurate
accountofwhatoccurredwouldbecomparedwiththelegalrulesembeddedinthejury
instructionstoproducealawfulresult.JusticeScaliacelebratedthisformoftheruleof
lawasthelawofrules.Thelegitimacyoftheresultwaspositivistandbureaucratic —it
directlyexpressed,attheideallevel,thepowerofthewillofthepeopleexpress ed
throughdemocraticallyenactedlaw,and,atthelessthanideallevel,whateversourcesof
powercoulddeterminetheproductsoflegislativeefforts.
ThemethodIemployedtoilluminatetheexperienceofthetrial’spoweriswhat
Arendtcalled“lingui sticphenomenology.”Itinvolvesacarefulattentiontothedetailsof
thewaylanguageisactuallyusedattrial,fromwithintheperspectivesofthosewho
speak.Thetrialis,afterall,acomplexlinguisticpractice,a“consciouslystructured
hybrido flanguages.”Althoughshewouldcertainlynotacceptthedesignation
“pragmatist,”Arendtconsistentlyopposedtheprimacyoftheoryoveraction.Though
sheoccasionallyattackedscientism,thetheorythatdrewmostofherfirewasHegel’s,
and,derivat ively,Marx’s.ForArendt,Hegelianismwasaprofoundlycontemplative
philosophy.Itsgoalwastheoreticalreconciliation.Itwasthiscontemplativestancethat
stood,inArendt’sview,tounderminetheprimacyofthepractical.Explanation
surreptitiouslyeliminatesthepossibilityoffreedomandoftheexperienceof
meaningfulnessthatitbrings..Theformofpracticethatshewasmostconcernedwith
waspoliticalaction.ForArendt,politicalactionwasthe“losttreasure”ofthe
revolutionaryinheri tance,acapacitythatcouldbringforthonearthsomething“genuinely
new.”Politicalaction,understoodfromwithin,alsohadthecapacitytomakehumanlife
10
meaningful,tosaveusfromthe“worldlessness”thataccompaniedthebureaucratic
crueltiesoft he“onslaughtofmodernity.” 14Itwouldsaveusfromtheendless
instrumentalizationthatcharacterizedthelanguageregionof homofaber ,themakerof
stablewordlystructures,includingtheworldoflegaldoctrine.Linguistic
phenomenologywouldmanife st“languageregions”thatweretrulyirreducibletoone
another.15Itcouldalsoallowustorecovertheexperiencesthatlaydeepwithinourways
ofspeaking,experiencesthatwereoftenencasedinatheoreticaloverlay.Ultimately,she
wouldarguethe rewasnotheoreticalreconciliationofsphereswithinthehuman
condition.
WhatunderstandingofphilosophysupportsArendt’smethod?Iwanttosuggest
thatArendt’sunderstandingoflinguisticphenomenologymayhaveemergedfromher
exposuretoHeideg ger’sstruggletomovephenomenologyawayfromHusserl’s
fundamentallytheoreticalidealofphilosophy.Inhismagisterialaccountofthe
intellectualgenesisof BeingandTime, TheodoreKisielrecountsHeidegger’s
breakthroughtoafundamentallypragmat icunderstandingofphilosophythatwouldallow
himtoprovide,someyearslater,anunderstandingofmanasapracticalbeingwhose
copingskillsconstitutedhisbasicformofunderstanding;
Philosophyisnottheory,outstripsanytheoryorconceptualsys temitmay
develop,becauseitcanonlyapproximateandneverreallycomprehendsthe
immediateexperienceitwishestoarticulate.Thatwhichisnearesttousin
experienceremainsfarthestremovedfromourcomprehension.Philosophyinits
“povertyoftho ught”isultimatelyreducedtomaintainingitsproximating
orientationtowardthepretheoreticaloriginwhichisitssubjectmatter.
Philosophyisaccordinglyanorientingcomportment( Verhalten),apraxisof
14
HannahArendt, OnRevo lution,196.
15
Forthenotionof“languageregions,” see HannaFenichelPitkin, WittgensteinandJustice (Berkeley,
UniversityofCaliforniaPress,1972).
11
striving,aprotrepticencouragingofsuchas triving.Itsexpressionsareonly
“formalindications”whichsmooththewaytowardintensifyingthesensesofthe
immediateinwhichwefindourselves.Itisalwaysprecursoryinits
pronouncements,aforerunnerofinsights,aharbingerandhermeneutich eraldof
life’spossibilitiesofunderstandingandarticulation. Inshort,philosophyis
moreaformoflifeontheedgeofexpressionratherthanascience. That
phenomenologyismoreapreconceptual,provisorycomportmentthana
conceptualscience,tha ttheformallyindicating“concepts”arefirstintendedto
serveliferatherthanscience,becomestransparentonlyafterthe“turn.” 16
Heideggerframedthisnotionofphenomenologyasanontheoreticalscienceinstruggling
withthecriticismthatthen eo-KantianphilosopherPaulNatorpbroughtagainstthevery
possibilityofphenomenologyasamethodto“getatandarticulatethepretheoretical
realmoflifeinapretheoreticalway.”NatorphadurgedagainstHusserlthatitis
impossibletogiveanac countofthelivingsourceofsubjectandobjectwithoutimposing
anobjectivizingtheoreticalgridonit,“actingasatheoreticalintrusionwhichinterrupts
thestreamandcutsitoff.” 17“Forinreflectionthelife -experiencesarenolongerlived
butl ookedat.Weex -posittheexperiencesandsoextractthemfromtheimmediacyof
experience.Weasitweredipintotheonflowingstreamofexperiencesandscoopout
oneormore,whichmeansthatwe‘stillthestream’asNatorpsays.” 18Natorp’ssecond
objectionisthatthereisnodescriptionwithoutthesubsumptionofthesubjectmatter
undergeneralconcepts,andsoobjectivization.Heidegger’sresponsewastoseeka
“supratheoretical”solutiontoNatorp’schallenge.Inastepthatwasdecisiveforhi s
entirephilosophicallife,hearguedthat“allourexperiences,beginningwithourmost
directperceptions,arefromthestartalreadyexpressed,indeedinterpreted….[I]nbeing
16TheodoreKisiel, TheGenesisofHeidegger’s BeingandTime (Berkeley:UniversityofCaliforniaPress ,
1993).Wittgensteinputitthisway:“Theaspectsofthingsthataremostimportantforusarehidden
becauseoftheirsimplicityandfamiliarity.(Oneisunabletonoticesomething —becauseitisalwaysbefore
one’seyes.…[W]efailetobestruckbywha t,onceseen,ismoststrikingandmostpowerful.”Andagain,
“Philosophyleaveseverythingthesame.”
17
Kieselat48.
18 Id.,quoting notesto Heidegger’slecturecoursesfor1919.
12
alreadyintentionallystructuredimmediateexperienceisitselfnotmutebut “meaningful,”
whichnowmeansthatitisalreadycontexturedlikealanguage.” 19
Therewas,then,acongruencebetweenconcreteexperienceandphilosophy,
understoodassomethingotherthantheory.Commonsensewasnotasetofbeliefs,a
kindofincom pletetheory.Norwasphilosophytheory.In BeingandTime ,Heidegger
wouldsaythatourmodeofbeingwasunderstandingandunderstandingwas
interpretation.Thisunderstandingisnotultimatelyagraspoffacts,beliefsorrules:
Heideggerhasamore radicalreasonforsayingthatwecannotgetclearabout
the“beliefs”aboutbeingweseemtobetakingforgranted.Therearenobeliefs
togetclearabout;thereareonlyskillsandpractices.Thesepracticesdonot
arisefrombeliefs,rules,orprinci plesandsothereisnothingtomakeexplicitor
spellout.Wecanonlygiveaninterpretationalreadyinthepractices. 20
Thisinsistencethatourunderstandingisprimarilycomposedofcopingskillsthathasled
otherscholarstocallHeideggerapragma tist.21Andhewouldsayabout BeingandTime
thatitwasitselfaninterpretation,nottheimpositionofaformaltheoreticalstructureon
anobjectofknowledge.Therewasacontinuitybetweenwhatphilosophyisandwhat
experienceis.Philosophyisan interpretationthatallowsustocope.Philosophyis
neitherascientificaccountofhumanbehaviornoranormativetheorythatwouldprovide
acriticalperspectivefromabovethepracticesinterpreted.AndsoHeidegger’sconcept
ofphilosophyhasbeenc riticizedasbeingatafundamentallevelbothrelativistand
amoral.AshasDewey’s.
19 Id.
20
HubertL.Dreyfus, Being-in-the-World:aCommentaryonHeidegger ’s BeingandTime ,DivisionI.
(Cambridge:M.I.T.Press1991),22.
21
MarkOkrent, Heidegger’sPramatism:Understanding,Being,andtheCritiqueofMetaphysics (Ithaca:
CornelUniversityPress1988);RichardRorty, PhilosophyandtheMirrorofNature (Princeton:Princeton
UniversityPress1979).
13
Arendtoftendemurredatbeingcalleda“philosopher.”Shepreferredthe
description“politicaltheorist.”ButHeidegger’sdisplacingofthetheoreticalisthe
backgroundforArendt’sinsistenceontheprimacyofthepractical.Shethoughtwecould
“readoff”languageusesinthevariousregionsofthehumanconditionthepretheoretical
orientationofthespeakersandsotheirreducible“spirits”thatanimatedthedi fferent
spheresofthehumancondition.Iwillonlymentionwhatshethoughtshefoundinthe
legalworld.Ithinkitisfairtosaythatshefoundthelegalworldtobeinhabitedbothby
homo politicus and homofaber ,bypoliticalspeechandactionandb yamore
instrumentalstyle,largelyintheinterestsofstability,ofcreatinga“stableworldly
structure”asahedgeagainsttheworldlessnessofideologicallydrivenpoliticalprograms:
Thesubtletyofherlegalthought,however,liesinheraccountof thelegal
world,constitutionalandlegislative,asinterpenetratedindifferentways,at
differentpointsbythemore“principled”realmsofethics,politics,and
“fabrication.”Thelegalworlditselfseemslikeanoldcity:“amazeoflittle
streetsan dsquares,ofoldandnewhouses.Andofhouseswithadditionsfrom
variousperiods;andthissurroundbyamultitudeofnewboroughsandwith
straightregularstreetsanduniformhouses.”Insomeneighborhoods,wefind
“theprocessesofpersuasion,negot iation,andcompromise,whicharethe
processesoflawandpolitics”aswellasthe“actualcontentofpoliticallife –the
joyandthegratificationthatariseoutofbeinginthecompanywithourpeers,
outofactingtogetherandappearinginpublic,out ofinsertingourselvesintothe
worldbywordanddeed….”Otherboroughs,importantthoughperhapsmore
somber,house,indifferentways,“thosethingswhichmencannotchangeatwill,
whichshowthatthepoliticalsphere,itsgreatnessnotwithstanding,is limited –
thatIdoesnotencompassthewholeofman’sandtheworld’sexistence.” 22
Oneofthestreamsthathas,inpart,flowedfromtheHeideggeriannotionthat
originalexperienceisaalreadystructuredisthenotion,sharedbymanydifferentthinke rs
22
RobertBurns,“HannahArendt’sConstitutionalThought,”in AmorMundi:ExplorationsintheFaithand
ThroughtofHannahArendt, ed.JamesW.Bernauer,S.J.(Boston:MartinusNijhoffPublishers1987),
quoting firs tWittgenstein,thenArendt.
14
inanumberofdisciplines,thatnarrativeformsthedeepstructureofhumanaction.The
bedrockofhumaneventsisnotanundifferentiatedprimematterontowhichnarrative
categoriesareimposed,buta“configuredsequence”withanarrativequalitya lltheway
down.RelyingonHeidegger’sanalysisin BeingandTime ,DavidCarr 23writesthatto
actatallistoanticipateagoal,andtoorganizemeanstoachievethatgoal —thesourceof
the“beginning,middle,andend”ofawellconstructedstory.Narra tivestructures“areto
befound…inthemidstofexperienceandaction,notinsomehigherlevellinguistic
reconstructionoftheexperiencesandactionsinvolved.” 24Stories“aretoldinbeinglived
andlivedinbeingtold.” 25
Ifoundinmyphenomenolog yofthetrial’slinguisticpracticesthatthetrial
proceedsbytheconstructionanddeconstructionofnarrativeandso“touchesdown”in
thehumanthingsthemselves.Itachievesitspower,Icametothink,bytheenormous
tensionsthataregeneratedby thisprocessandthatimposeadisciplineforjudgmentand
action.Therearebroad,highlyinterpretednarrativesinopeningstatementwherelawyers
arefreetopropose“whatthiscaseisabout,”astriallawyersputitor,ashermeneutical
philosopherst endtosay,what“as -structure”theeventofthetrialmanifestsitselfwithin.
ThesearethestorieswhereAmericanlawyersarerelativelyfreeto“narrativize”abroad
rangeofvalues —moral,political,formal -legal.Thesenarrativestendtobespunarou nd
adominantnormthatthelawyerisproposing“thiscaseisabout.”Theyareinthe
sharpesttensionwiththenarrativesthatformthemajorpartoftheevidentiaryphaseof
thecase,wheretherulesofwitnessexaminationforcethewitnessestotestify “inthe
23
DavidCarr, Time,Narrative,andHistory (Bloomington:IndianaUniversityPress,1986),16 -17.
24 Id.at50.
25
BarbaraHardy,“TowardaPoeticsofFiction:AnApproachthroughNarrative,” Novel 2(1968)
15
languageofperception”andwhichinevitablycontrastswitheventhemostcarefuland
inspiredopeningstatements.Eachopeningservesasacritiqueoftheother.Each
witnessexaminationinitsquiteobsessivefactualdetailservesasacritiqu e26ofthe
valuesembeddedintheopeningstatement,therangeofvalidapplicationofeveryoneof
thenormsembeddedtheopenings.Cross -examinationperformsarangeofcritical
functionswithregardtothenarrativesofdirectexamination.
Iarguedth atitwasinthetensionsamongtheseformsofnarrativeandthe
attemptspreciselytolocatetheirmeaningandadjudicatetheirrelativeimportancethat
thepracticaltruthofahumansituationcouldemerge.Itwas“practical”truthbecausethe
epiphanyt hatemergedattrialwasabouthowtocopewiththesituationthathademerged
throughtheconstructionanddeconstructionofthenarratives.Theinterpretationofthe
eventisneverembeddedsolelyinonestory.Itcouldnotbeembeddedinonestory,
becausetherealwaysaretwostories,andmostusually,agoodmanymorethantwo.
Thereisnoomniscientnarrator,becausethestoriesthatwecouldtellarealwayslimited.
Itisinourperformances,ourmeansofcopingwithwhattheconstructionand
deconstructionofnarrativeilluminates,thatweachieveapracticaltruth.Certainlythe
trialisapoliticalforum.AsTocquevilletoldus,“Thejuryis,aboveall,apolitical
institution,anditmustberegardedinthislightinordertobedulyappreci ated….Hewho
punishesthecriminalis…therealmasterofsociety.” 27Butthe“truth”thatemergesat
trialisnotquiteapoliticaltruth,becausethetrialbestridesanumberoflanguageregions
whichexpressthemselvesthroughthetrial’sconsciouslystru cturedhybridoflanguages.
26
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Thetrialemploysmorallanguageandpoliticallanguageandalsoformal -legallanguage
thatfunctionslargelyinstrumentallytomaintain“legitimateexpectations,”thatistosay,
tomaintaintheworldlystructureofthelaw. Itsaysimplicitly,likeacriticalphilosopher,
thatthereisnooneperspectivetowhichthesedifferentperspectivescanbereduced.
Ifoundthatthemethodthatservedbesttorealizethemostadequateknowledgeof
thetrialusedmethodsatthemeta levelthatwerecontinuouswiththemethodsusedat
trial.Severalreaderscommentedonthe“reflexive”characteroftheargument.My
methodwasprimarilyinterpretive.Asattrial,Ihopedtoconvincebyoverallplausibility
oftheaccountIprovided. Iprovidedaquitedetailedaccountoftherulesthatconstrain
andstructureperformancesandthedifferentlinguisticperformancesthemselves.I
offereddetaileddescriptionsandinterpretationsofaspectsofthetrialthatcouldbe
“hiddenbecauseof theirsimplicityandfamiliarity.”Iofferedempiricalsocialscientific
conclusionsaboutthetrial.Iinterpretedanopeningstatementgiveninacriminalcase.
OnlythendidItryto“thinkwhatwedo”andprovideamorerecognizablyphilosophical
account.Muchlikeanextendedclosingargument.Althoughthebookwascalled A
TheoryoftheTrial, itwasn’treallyatheoryatall.Justasthetrialdidn’tneedan
Archemedianpointfromwhichtounderstandtheeventbeingtried,neitherdidweneed
anArchemedianpointfromwhichtounderstandthepracticesthatconstitutethetrial.
Nor,totakethenextstep,dowegenerallyneedanysuchprincipletomake
judgmentsaboutthebasicstructureofsociety.WedonotneedaCategoricalImperative
ora UniversalClassorAbsoluteKnowledge.Justasthetrialcanilluminatethepractical
17
truthofahumansituationbyallowingthejurortodwellinthetensionsamongits
linguisticperformancesandcopepracticallywithwhatheorsheseesforthefirst time,so
thepragmaticphilosopheriscontenttogiveanaccountofhowthatthisisdone.Atthe
institutionallevel,ourmoderntaskis“lesstocreateconstantlynewformsoflifethanto
creativelyrenewactualformsbytakingadvantageoftheirinter nalmultiplicityand
tensionsandtheirfrictionswithoneanother.” 28
EmpiricalSocialScienceandInterpretivism:ABeginning
In ATheoryoftheTrial ,ItriedtointegratewhatIregardedasthemostreliable
andoftenreplicatedconclusionsdrawnfrom themorequantitativelyorientedsocial
scientificstudiesofthetrial.SinceIarguedthatanadequatenormativetheoryofthetrial
givesnormativeweighttotheactualpracticesthatmakeupthetrialandthatits
justificationismatterofthe“mutua lsupportofmanyconsiderations,ofeverythingfitting
togetherintoonecoherentview”itwouldbefoolishtonottotakethemostsecureresults
oftheempiricalfindingsintoaccount.
Howwouldempiricalsocialscientificworkfitrelatetothisint erpretivistview?
Inworkingonanunderstandingofthetrial,Iconsideredtheverylargerangeofempirical
socialscientificstudies.Theywereofquitedifferentsorts,eachofwhichhadstrengths
andlimitations.Questionairesraiseissuesofself -selectionandperspective.
Ethnomethodologicalstudiesaresometimescriticizedasinsufficientlyrigorous:unlikely
toproducefalsifiableorreliablygeneralhypotheses.Inordertocontrolvariables,the
more“rigorous”simulatedstudiesareconducted underconditionssofarremovedfrom
28
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thoseprevailinginactualtrials,that“literalextrapolation”actualtrialwould,tosaythe
least,“beimprudent.” 29
ItturnedoutnottobethatdifficulttointegrateempiricalworkinthestudyIdid.
Ifoundth attheempiricalstudiesofthetrialcontainednosurprisingresults,andsowere
consistentwiththeaccountIwasdevelopingusingavariantofArendt’s“linguistic
phenomenology,”adetaileddescriptionofwhatthemajoractorsattrialactuallydidan d
theconstitutiveruleswithinwhichtheydidit.Itturnedoutthatthereappearedtobeno
conflictbetweentherationalreconstructionthatIwasattemptingandthecorrelationsor
causalexplanationsidentifiedbyempiricists.HereishowIthought oftheissue:
Thisisnottosaythatsuchanintegratedunderstandingissimple.
Difficultmethodologicalissuesmaypreventtheintegrationofmethodsofsocial
scienceresearchthatexplicitlyseektocreatea“scientificimage”ofthejuryby
discoveringquantifiablerelationshipsbetweencertainbitsof“jurybehavior”
andindependentvariablesofonesortoranother.Preciselywhatthose
independentvariablesaremakesagreatdealofdifference,asdoesthe
interpretationoftherelationshipbetwee nthoseindependentvariablesandthe
dependentvariable(jury“behaviors”)they“explain.”Wheretheindependent
variableandpostulatedrelationshipsaresuchthatnonormativeaccountcanbe
givenofthatsamerelationship,difficultiesofintegrationi ntoanormative
accountareprobablyinsurmountable.Thesearecaseswheretheindependent
variablescannotserveas reasonsorjustifications witharecognizablenormative
perspectivefortheresultsthatformthedependentvariablesinthe“scientific”
account.Forexample,ifsocialscientistscouldisolatethevariableofthe
defendant’sraceanddemonstrateitscausaleffectonverdicts,theywouldhave
identifiedanaspectofjurydecisionripeforreform,notadefensiblesituated
ideal.Toinvoke onceagainadistinctionimportantwithinthephilosophyof
science,certainindependentvariablesaffectingjurybehaviormayprovidea
behavioralorcausalexplanationofanintellectualpractice(whetherascienceor
atrial)butnotarationalreconst ructionofthe validityofthepractice’sresults.
Bycontrast,wheresuchadistinctivelynormativeaccountcanbegiven,
methodologicalproblemsaredelicate,butnotinsurmountable.Infact,itturns
outthatmostoftentheindependentvariablesarec apableofanormative
redescription,andthenotionofsocialscientific“explanation”invokedbythe
29
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investigatorsis,tosaytheleast,notfundamentallyincompatiblewitha
normativeappreciationoftherelationshipbetweenthe“causalfactor”andthe
behavior“caused.” This,notthemerequantityortheindependentvariablesthat
frustrates“cross -tabulation,”iswhatisreally“flatteringtolaw.” 30
Thusempiricalsocialsciencecouldserveanumberofpurposeswithinaninterpretivist
perspective. Itcouldserveapositive,constructivepurposeinhelpingusseewhatour
actualpracticesare,ratherthanthepossibledistortionsembeddedinideologicalaccounts
ofthesocialpractice.Fromanormativepointofview,thiswouldimproveoutattempts
toreachaRawlsian“reflectiveequilibrium,”somethingthatrequiresanaccountofactual
socialpracticesinwhichwehaveasignificantamountofconfidence.Thoseresultscould
bedrawninto“themutualsupportofmanyconsiderations,ofeverythingfit tingtogether
intoonecoherentview.” 31Itcanserveanegativepurposeinilluminatingthoseaspects
ofwhatweactuallydothatareinconsistentwiththebestinterpretationofimportant
socialpractices.
Andonthispoint,Ithinkthereisagainsome parallelbetweenjuryoperationsand
therelationshipsbetweennormativetheory,interpretivesocialscience,andempirical
socialscience.Iarguedthatthekey“level”oftrialdecision -makingoccursinthechoice
betweenthefullycharacterized,normat ivelycharged,narrativesthatthepartiestell.
Concretelythishappensinopeningstatement.Therewillbenormative,moraland
political,aswellasempiricalreasonsforchoosingbetweenthem.Butinmakingthat
decision,thejurywillsometimesask itself,wellwhat exactlyhappened.Theywillthen
trytoreimaginewhattheywouldhaveseenhadtheybeenthere.Thisstep“downward”
30
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towardtheperceptualwillbeintheinterestofthelargerinterpretiveenterpriseandmay
becrucialwithinit.It willnotbefoundationonwhichinterpretationsareconstructed.
Usuallyitwillbecarriedoutusingcommonsensereasoning,commonsensehere
conceivedasastorehouseofempiricalgeneralizationsaboutwhathappens“generally
andforthemostpart.” 32 Sometimesthenaturalandsocialscienceswilllendahand.But
evenwhenthejuryreliesonthemostrigorousformsofnaturalscientificevidence,the
weighttobegiventhatevidencewillalwaysinvolveinterpretiveandnormative
judgments.Couldther ehavebeenlaberror?Mightithavebeenintentional?Whatabout
thedefendant’sevidence?Dowehavethelevelofcertaintynecessary,asanormative
matter,toimposewhatweknowtobethepunishmentonthisdefendant?Andisitright
todothat?Af terall,whatisthemostimportantaspectofthiscase?
Conclusion:TheCriticalEdge
SeehowIhavemadeaproblemformyself,onethatwaslurkingallalong.Itisa
problemforsomeonewhoseekstointerpretatraditionhestandswithin.Hegelco uld
interprethistoryandsocietybecausehewrotefromanabsolutepointofview.True,it
wasfromacontemplativepointofview:itdidnottelluswhatistobedone.(Andsothe
possibilityofanHegelianethicsthatwasotherthananinjunctiontor espect“mystation
anditsduties”(Bradley)hasalwaysbeenproblematic.Suchanethiccould,likethatof
thelaterRawls,servetheimportantconservativeroleofkeepingthingsfromgetting
worse,inparticular,fromrevertingtotheethicofaless freeera.)Withthequick
collapseofthataspectofHegelianism,thewould -beHegeliannolongerhadanyplaceto
stand.
32
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Theproblemisthis.Assumeitistruethatanadequatenormativeor“internal”
understandingofthetrialcandefendedonly“h ermeneutically,”bythe“mutualsupport
ofmanyconsiderations,ofeverythingfittingtogetherintoonecoherentview.” 33In
Rawls’explicitlynormativeaccount,thisinvolvesreaching“reflectiveequilibrium”bya
circularmovementbetweenhighlyabstract “Kantian”principlesofmoralequalityof
persons,ontheonehand,and“consideredjudgmentsofjustice,”thesocially -embodied
evaluationsformedunderfavorableconditionsinwhichwehaveahighlylevelof
confidence,ontheother. 34(Thisbearsaver yinterestingrelationshiptoCliffordGeertz’s
hermeneuticalconceptionofanthropologicalunderstanding,“acontinuousdialectical
tackingbetweenthemostlocalorlocaldetailandthemostglobalofglobalstructuresin
suchawayastobringbothinto viewsimultaneously.” 35Howtheydiffer,Iwillleaveto
anotherday.)
FortheearlyRawls,those“Kantian”principlesgavehimanArchimedianpoint
fromwhichtointerpretsocialinstitutions.(Thathesoughttointerpretallmajorsocial
institutions,andIsoughttointerpretjustone,doesnotchangetheproblem,itseemsto
me.)Likewise,anotherinterpretivist,RonaldDworkin,offerstotelluswhat
constitutionallawisbyinterpretingitfromtheperspectiveofthebestmoralandpolitical
theory,whichheunderstandstobeexplicitlyandrobustlynormative.Thuseitherof
themshouldeasilydistinguishwhichsocialscientificfindingsrevealedrealsocial
33
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practices,andwhichrevealedthedistortionsofpracticescausedbytheirinstitutional
shells,toreverttoDewey’sdistinction.
Isitpossibletogivethebestinterpretationofasocialinstitutionwithoutan
Archimedianpoint?Ithinktheexampleofthetrialandthecontinuityintheformsof
interpretationbetweentrialsandaccounts oftrialssuggeststhatthereis.Withwhat
issuesdoesanaccountofatrial,oranysocialpractice,allowustocope?
